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No. 10,736 


APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

L In the opinion of Appellee the question presented 
.herein by Appellant is not properly before this Court 

In the alternative, in the opinion of appellee the ques¬ 
tions are: 

a. May an appellant claim error with respect to the 
refusal of the trial court to limit the testimony of a wit¬ 
ness to impeachment purposes only when that witness’ 
testimony related to a substantial number of items in 
addition to the impeachment of another witness and where 
appellant failed to request an instruction to the jury on 
this point, failed to object to argument of counsel for ap¬ 
pellee relative to the testimony and failed to note any 
objection to the charge of the court to the jury on this 
point? 

b. May not counsel in argument to the jury advocate 
his client’s version and theory as to the happening of an 
accident where the evidence shows that the infant plaintiff 
started across a street at the instance of other children 
who were calling her and that the vehicle involved was 
being operated in a slow and careful manner and further 
urge logical conclusions deducible therefrom. 

IL In the opinion of Appellee the question presented 
herein by appellant is not properly before this Court 

In the alternative, in the opinion of appellee, the only 
question on judicial review is: Does there exist error 
of law in the record which was prejudicial to appellant 
and to which proper objection was made in the trial court? 
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No. 10,736 


Janice Martt. Smith, a minor by her father and next 
friend, Robert E. Smith, and Robert E. Smith, In¬ 
dividually, Appellants , 

vs. 

Rhoda M. (Childs) Kline, Appellee. 


Appeal from the United States District Court 
for the District of Colombia 


BRIEF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The appellee herewith adds the following statement of 
the case to the present record: 

Mrs. Klink, appellee herein, defendant below, stated 
that the child was lying in the roadway not over 4 feet 
from the parked automobiles (App. page 11); that the 
impact occurred at the right wheel of her automobile 
(App. page 11). She further testified that as her auto- 
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mobile proceeded west on F Street in the block in which 
the accident occurred there were no children, adults nor 
any pedestrians within the roadway of F Street (App. 
page 13). 

The appellant’s witness Hattie Walker, a neighbor, tes¬ 
tified that there were children on the south side of F 
Street who hollered to Janice Marie to cross the street 
and that she then observed Janice Marie step off the curb 
on the north side of F Street and start to go between 
parked automobiles; that she observed the child for only 
a few feet of the distance she covered and that she did 
not observe her emerge from between the parked cars nor 
did she see the automobile involved in the accident until 
after the same had occurred (App. page 16). 

A second witness for appellant and also a neighbor tes¬ 
tified that she observed the child start to walk between 2 
parked cars to cross F Street but that she, likewise, did 
not see the child emerge from between the parked cars 
(App. page 19). This witness also testified that she be¬ 
lieved that the right front fender of the automobile col¬ 
lided with the child but that she could not say for certain 
due to the fact that one of the parked vehicles blocked 
her vision. (App. page 19). 

Appellants’ third witness and a neighbor for some 4 
years was Mrs. Mary Magnotto who testified that there 
was a continuous line of automobiles parked along both 
the north and south sides of F Street at the time of the 
occurrence of this accident (App. pages 21 and 22). This 
witness recited that she observed the child first walking 
on the sidewalk and then that she lost sight of her. She 
next saw her as she walked from the sidewalk between 2 
parked vehicles approximately 2 feet apart but again lost 
sight of her and then that she saw the child once again 
when she was approximately 2 feet from the parked cars 
in the street (App. page 23). She first saw the automo¬ 
bile “when it came right up on the girl”. (App. page 24). 
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This witness rushed to the child, and picked her up in her 
arms. She indicated the child was approximately 2 feet 
from the parked cars at the time she raised her into her 
arms (App. page 25). On cros-examination this witness 
was asked if she had not told the police that Janice had 
nm out from between parked cars when this accident 
happened. She first replied that she was extremely ner¬ 
vous at the time and upon being pressed for an answer 
stated that she did not remember whether she had told 
the police this or not (App. page 27). The witness did 
state that the automobile was moving slowly and was on 
its proper side of the road (App. page 27 and 28). 

Officer Thomas Shipman of the Accident Investigation 
Unit testified as a witness for the appellee and the direct 
examination of this officer was confined to his conversa¬ 
tion with the witness Mrs. Mary Magnotto as revealed by 
the record (App. 33 and 35). On cross-examination the 
appellants went beyond the subject of direct examination, 
despite the caution of the trial judge respecting this (App. 
page 37) and likewise did the same on re-cross examina¬ 
tion as the result of which the officer’s testimony covered 
a complete description of the scene of the accident, the 
position and condition of the appellee’s vehicle, the nature 
of his report of this accident, the speed of the automobile 
involved, the results of his inspection of the appellee’s 
vehicle and the testing of the brakes on that vehicle. (App. 
pages 35,36,37,38,39,40,41 and 42). 

SUMMARY OF ARGUMENT 

The appellants attempt to raise in this appeal certain 
questions for which the proper foundation has not been 
laid in the trial court During the course of the trial and 
after appropriate foundation had been laid on cross-exam¬ 
ination of one of appellants’ witnesses, a police officer 
testified as to a prior inconsistent statement of the appel¬ 
lants’ witness. The police officer’s testimony mainly as 
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t±ie result of cross-examination by appellants extended it¬ 
self to cover numerous items with respect to his investi¬ 
gation of and the details relating to the particular accident 
in question, all of which were in addition to the testimony 
tending to impeach appellants ’ witness. The only re¬ 
quest made by appellants with respect to limiting this 
testimony was a general request which by its terms ex¬ 
cluded consideration of the remaining portions of the offi¬ 
cer’s testimony. The appellants failed to object at any 
time to argument of appellee’s counsel relating to the 
police officer’s testimony and the impeachment of the ap¬ 
pellants’ witness. Likewise appellants failed to offer any 
instruction or request for same to the trial court and 
failed to note any objection whatsoever to the omission 
in the charge of the trial court with respect to the sub¬ 
ject of the impeaching testimony. 

The general rule as to the limitation of use of testi¬ 
mony impeaching the credibility of a witness is and should 
be relaxed under circumstances as warranted in this rec¬ 
ord. 

The argument of appellee’s counsel as to the conduct of 
the infant plaintiff in crossing the street was an expres¬ 
sion of an advocate’s conclusion deducible from all of the 
surrounding circumstances including the known and recog¬ 
nized tendency of a minor child to move with alacrity, 
unhesitatingly and blindly in response to the call of other 
children and such comment was further justified by the 
complete lack of any evidence of negligence on the part 
of the appellee in the operation of her vehicle. 

It is not the function of this Court to re-weigh the 
evidence. The verdict rendered here was a general ver¬ 
dict and appellants’ conclusions based on es timat es of 
distance traveled by an automobile, distance separating 
the vehicle from the child, and distance and length of time 
involved in the child maneuvering between parked vehi¬ 
cles relate to matters not before this Court in the record. 
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All, however, were matters submitted to the jury as a 
result of a denial by the trial court of appellee’s motion 
for a directed verdict, a motion not made by appellants. 
The verdict of the jury resolved the factual issues finally 1 
and adversely to appellants. 

ARGUMENT 

1. Limitation of the Use of the Testimony of Officer 
Shipman to Purposes of Impeachment Was Not Properly 
Raised or Requested in the Trial Court and is not Subject 
to Judicial Review in This Court. 

Before concluding that the trial court committed an 
error of omission in its instructions to a jury in a civil 
case, it must be demonstrated in the record that the trial 
judge was called upon to so instruct the jury. Delving 
into the complaint made by the appellants here produces 
the belief that it is their opinion that the trial judge 
should have been both judge and appellants’ advocate. 
It is true that at the conclusion of the testimony of 
Officer Shipman, appellants’ counsel addressed the Court 
and requested that the Court 

“Limit the purposes of Officer Shipman’s testimony 
to impeachment only since all he testified to is to 
contradict the prior statement that Mrs. Magnotto 
is alleg;ed to have made and his testimony has no 
weight in and of itself, except as to impeachment.” 


1 Though appellee adopts this position in connection with this 
appeal, an examination of the record will disclose that it was the 
position of appellee at the trial that the evidence adduced by the 
appellants, considered with all the inferences which justifiably 
could be drawn from it in their favor was not sufficient to properly 
support a verdict for appellants and that the evidence of negligence 
as produced was so weak that the submission of the case to the 
jury would in truth produce mere speculation on their part. Ap¬ 
pellee still believes that there was no evidence of negligence shown 
in this case. 
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It was pointed ont in the course of the discussion of this 
matter that Officer Shipman had testified, in addition to 
relating a statement which he attributed to the witness 
Mrs. Magnotto, as to his investigation of this accident 
which included the making of an official report, talking 
with the operator of the automobile and relating her state¬ 
ments to him, the location of the parked vehicles near 
and at the scene of the accident, the description of the 
scene and area of the accident, his efforts to determine 
the point of impact both on the street and on the vehicle, 
the results of his inspection of the appellee’s vehicle and 
the results of his check of the appellee’s vehicle for 
mechanical defects. The Court then ruled, since a 
proper foundation had been laid for that portion of 
Officer Shipman’s testimony which related to the prior 
inconsistent statement of Mrs. Magnotto and further since 
the police officer’s testimony embraced the substantial 
number of items in addition to this single item of im¬ 
peaching testimony, that the motion was overruled. As 
can be seen, the appellants made no further point of this 
ruling. Subsequent to this ruling, both appellants and 
appellee submitted prayers to the trial judge upon which 
he ruled. The appellants submitted no prayer with re¬ 
spect to the impeaching testimony, made no objection to the 
argument of counsel for the appellee which is referred to 
in appellants’ brief, and made no objection to the instruc¬ 
tions of law as given by the trial court to the jury nor 
suggestions that the charge include some reference to the 
effect of all or any portion of Officer Shipman’s testi¬ 
mony. As indicated, the complaint made here by appel¬ 
lants is that the charge of the Court to the jury was in¬ 
sufficient. In the case of Crockett Engineering Company 
v. Ehret Magnesia Mfg. Co., 81 U. S . App. D. C. 159,156 
F. 2d 817, in which case this Court was confronted with 
an argument by counsel characterizing the instruction 
given by a trial judge as brief and of no value in curing 
an erroneous impression made upon a jury by reason 
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of the trial judge conditionally admitting evidence and 
in which case the trial court, after granting an instruc¬ 
tion, failed to include the same verbatim in the Court’s 
charge pointed out that under the terms of Buie 51 Fed¬ 
eral Buies of Civil Procedure, 28 U. S. C. A. following 
Section 723 C counsel had failed to make any timely 
objection to the insufficiency of the charge as given and 
to the Court’s failure to instruct the jury according to 
the terms of the granted prayer. Again in the case of 
Feltman v. Norris et al, 84 U. S. App. D. C. 295,172 F. 2d 
289, this Court affirmed on appeal the judgment of the 
lower court where appellant contended that the trial 
judge erred in labeling a traffic regulation as part of the 
evidence and also alleged error on the part of the trial 
judge in failing to give a requested instruction. Thus 
this Court again demonstrated the necessity for timely 
objection under the terms of Buie 51 of the Federal Buies 
of Civil Procedure or otherwise. Lastly, in the case of 
Frasca v. Howell et al and Woltz v. Howell et al, Nos. 
10427,10428, U. S. App. D. C. 182 F. 2d 703, it was 
stated by this Court on page 704 of its opinion: 

“It is enough to point out that Buie 51 of the 
Federal Buies of Civil Procedure, 28 U. S. C. A. pro¬ 
hibits a party assigning as error ‘the giving or the 
failure to give an instruction unless he objects 
thereto before the jury retires to consider its verdict 
stating distinctly the matter to which he objects and 
the grounds of his objection.’ There was a total 
failure to comply with this salutary rule. No objec¬ 
tion was made at any time to denial of the proposed 
instructions. Therefore, the present assignments of 
error can not be considered.” 

In an even more recent decision in this Court in the 
case of Isabelo R. ViUaroman v. United States of America, 

decided July 24,1950, .... U. 8. App. D. C _, .... F. 2d 

which was, of course, a criminal case and it seems to 
appellee would be subject to closer scrutiny than a civil 
action, this Court refused to recognize as valid the assign- 
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ent of error on the part of a trial judge in refusing to 
grant an instruction respecting evidence of good char¬ 
acter creating a reasonable doubt. Because Buie 30, 
Federal Rules of Criminal Procedure is so similar to Buie 
51, Federal Buies of Civil Procedure and because certain 
requirements of each rule are identical and because of 
the appropriateness of the application of the language 
of this Court in that case to the present matter before 
the Court the following portion of this Court’s opinion 
is herewith stated: 

“ Objection was made at the time to denial of this 
prayer. However, nothing by way of objection was 
made to the court’s charge, which on the subject of 
character evidence was lacking in any statement 
equivalent to that in the rejected prayer. Hence there 
was a failure to comply with Rule 30 of the Federal 
Buies of Criminal Procedure. 

In assigning error as to any part of a charge, or 
for any omission therefrom, as for failure to charge 
in accordance with a request, it is essential that a 
distinct objection be stated, with the ground upon 

which it is based. Mundy v. United States,_U. S. 

App. D. C. ...., 176 F. 2d 32 (1949); Felton v. United 
States, 83 U. S. App. D. C. 277, 170 F. 2d 153 (1948), 
cert denied, 335 U. S. 831; United States v. Sutter, 
160 F. 2d 754 (7th Cir. 1947). The requirement is 
for the sound and practical purpose of affording the 
court an opportunity to make any additions or cor¬ 
rections that may be deemed appropriate before the 
jury retires to consider of its verdict. Cf. Palmer v. 
Hoffman, 318 U. S. 109, 119, 87 L. Ed. 645 (1943); 
Stilwell v. Hertz Drivurself Stations, 174 F. 2d 714, 
715 (3d Cir. 1949). A failure to make objections to 
the charge deprives a judge of the final opportunity 
for consideration and action which may avoid serious 
error resulting in a futile trial. So, in fairness to 
the court, the parties, and the administration of jus¬ 
tice itself, there should be compliance with the rule. 
It was not followed in this case. Therefore, we must 
hold the assignment of error invalid.” 
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Each of the cases referred to above presents a stronger 
reason for judicial review of the error complained of 
than does this cause. Appellants not only failed to make 
timely objection to the charge of the trial court to the 
jury but never offered a suggested instruction on the 
point nor did appellants make any objection whatsoever 
during the course of the testimony complained of, with 
a single exception which in no wise affects the question 
here, nor did appellants at any time object to the com¬ 
ments of counsel for appellee in the course of his argu¬ 
ment to the jury relating to the subject matter. 

a. As an alternative answer to the proposal of appel¬ 
lants, in the event that this Court should feel that the 
motion to limit the use of the officer’s testimony was suf¬ 
ficient to warrant review by this Court, the appellee sub¬ 
mits again the application of the authorities referred to 
above. Their application is proposed by appellee inas¬ 
much as the single objection as made by appellants was 
a general one. By their objection appellants proposed to 
eliminate from consideration of the jury all of those items 
of testimony enumerated above which the officer related 
from the witness stand. In this connection it should be 
noted that on direct examination as a witness for ap¬ 
pellee the sole testimony offered was that which related 
to the prior inconsistent statement of the witness Mrs. 
Magnotto. The great majority of the items of evidence 
produced in the course of the testimony of the police 
officer were brought out on cross-examination by appel¬ 
lants. At one point during the course of the cross-exam¬ 
ination the Court warned counsel for the appellants: 

“You are going beyond direct examination”. (App. 
page 37). 

The appellants did not confine their request for limita¬ 
tion of the use of the testimony of Officer Shipman to 
that portion only which dealt with the impeachment of 
the witness but rather they requested the Court to im¬ 
pose this limitation of use upon the officer’s entire testi- 
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mony. Is that such a distinct and specific request in the 
light of these circumstances to even require an attempt 
on the part of the trial court to segregate the testimony 
of the officer and attempt to instruct a jury that a part 
of his testimony was to be considered in one light and 
the remainder in another? At no time was there ever 
any request made to so limit a portion of Officer Ship¬ 
man’s testimony and the ruling of the trial court directed 
to an overall view of Officer Shipman’s testimony was 
correct. 

Though appellants urge at length a general rule of law 
respecting the use of testimony tending to impeach a wit¬ 
ness, there is apparently another view adopted by the 
Courts to the contrary. In the case of Chicago, St. P., M., 
No. Ry. Co. v. Kidp, 102 F. 2d 352 (C. C. A. 8th Cir. March 
10,1939), it was stated in the opinion of that Court when 
dealing with the problem of the limitation and use of 
impeaching testimony: 

“Extra-judicial testimonial statements are rejected 
primarily because of the hearsay rule; but in many 
cases this rule is relaxed, especially in the case of 
such statements made by a party or his agent, and 
where opportunity for confrontation and cross-exam¬ 
ination has been afforded and exercised, as in this 
case. After stating the orthodox rule with respect 
to such extra-judicial statements, Mr. Wigmore says: 
‘It does not follow, however, that prior Self-Contra¬ 
dictions, when admitted, are to be treated as having 
no affirmative testimonial value, and that any such 
credit is to be strictly denied them in the mind of the 
tribunal. The only ground for doing so would be the 
Hearsay Rule but the theory of the Hearsay Rule is 
that an extra-judicial statement is rejected because it 
was made out of court by an absent person not sub¬ 
ject to cross-examination. Here, however, by hypoth¬ 
esis, the witness is present and subject to cross-exam¬ 
ination. There is ample opportunity to test him as 
to the basis for his former statement. The whole pur¬ 
pose of the Hearsay Rule has been already satisfied. 
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Hence there is nothing to prevent the tribunal from 
giving snch testimonial credit to the extra-judicial 
statement as it may seem to deserve.’ 2 Wigmore 

on Evidence, 2d Ed., Sec. 1018 (B). 

The Supreme Court of Missouri agrees with Mr. 
Wigmore in the following language: ‘The former 
statements are entitled to some weight as establish¬ 
ing the facts stated—that is why they tend to dis¬ 
credit the witness—and the jury have the undoubted 
right in the light of all the evidence to find which 
version of the facts is correct’. Pulitzer v. Chapman, 
337 Mo. 298,85 S. W. 2d 400,411. . . . 

In London Guarantee & Accident Co. v. Woelfle, 8 
Cir., 83 F. 2d 325, 332, this court said: ‘Viewing a 
trial as a sporting event in which only the parties 
have any interest, the rule might be adhered to, like 
one of the rules of any game. The purpose of a trial, 
however, is to seek for and, if possible, find the truth 
and to do justice between the parties according to 
the actual facts and the law, and any rule which 
stands in the way of ascertaining the truth and thus 
hampers the administration of justice must give 
way.’ 

We still adhere to this rule.” 

Though appellants refer to a duty of the Court to pro¬ 
tect a party adversely affected by the admission of im¬ 
peaching testimony, their authorities for this statement 
are not in point as they involve situations of denial by 
the Court of a proposed instruction or instances of a 
trial court’s charge being incorrect or vague and timely 
objection being made thereto. So, once again, we return 
to the main portion of appellee’s contentions and re¬ 
assert that the lack of any instruction on the question of 
the effect of any or all of the testimony of Officer Ship- 
man, if the law dictates such distinction should be made, 
was due to the total failure on the part of appellants to 
request the same of the trial judge and certainly appel¬ 
lants can not be now heard to so complain. It was the 
appellants who made this record and the same being com¬ 
pletely lacking in the necessary foundations for review 
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of the proposed error they should not now be permitted 
to urge it was the obligation of the trial judge in the 
absence of objection on their part and in the absence 
of requests on their part to instruct the jury other than 
as was done. 

b. Appellants refer to the argument of counsel for 
appellee as objectionable and claim that a certain portion 
of the argument supports their contention with respect 
to the use of the impeaching testimony. In drawing such 
a conclusion from the argument, appellants fail to con¬ 
sider the entire portion of the argument which related 
to the movement of the child, matters of common knowl¬ 
edge respecting children and the lack of evidence de¬ 
scriptive of the movement of the child at the time of the 
happening of the accident, exclusive of the impeaching 
testimony. Though appellants contended that the child 
was walking at the time of the happening of the accident 
and so argued to the jury, there was no evidence whatso¬ 
ever as to the movement of the child beyond the point de¬ 
scribed by one witness as 2 feet out from the parked 
automobiles. This was the witness, Mrs. Magnotto, whose 
testimony was or may have been entirely discredited by 
the testimony of Officer Shipman. Appellee did, in the 
course of argument, express the opinion that the child 
was running. This was premised on a conclusion reason¬ 
ably deducible from the fact that a 3 year old child walk¬ 
ing along on one side of a street, receiving a call from 
other children on the opposite side of the street would 
impulsively respond, dart between parked cars and out 
into the street without exercising the care to be expected 
of an adult. This was fair comment in the light of all 
of the circumstances surrounding the accident and was 
not based, as appellants contend, upon the use of the im¬ 
peaching testimony as substantive proof of the fact that 
the child was running. Even more, as consideration for 
these comments, there was no evidence other than that 
the appellee’s vehicle was being operated at 15 m. p. h. 
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and that there was no one in the roadway as she ap¬ 
proached the point where this accident occurred. To argue 
that there must have been a sudden impulsive move on 
the part of the child represented a fair conclusion under 
all these circumstances. This same impulsive nature at¬ 
tributable to any child of 3 years of age was covered by 
an instruction of law given to the jury by way of expla¬ 
nation to them that the law would require a greater 
degree of care on the part of appellee in dealing with 
children and a necessity on her part to anticipate their 
ordinary behavior and the impulsive nature of a child. 
Can appellants on the one hand place this additional bur¬ 
den on the appellee in the defense of this case and then 
deny unto her the privilege of commenting to her own 
advantage on this same impulsive nature, which she has 
been required by law to anticipate! This Court recog¬ 
nized the rule of law covered in the instruction of the 
trial court to the jury in the case of Hecht Company v. 
Jacobsen, .... U. 8. App. D. C. ...., 180 F. 2d 13. Appel¬ 
lants suggest in their brief that the impeaching testimony 
of Officer Shipman was not proper inasmuch as it did not 
represent the exact language of the witness, Mrs. Mag- 
notto. It certainly is fundamental that there is no such 
requirement. Ruck v. City of Rock Island, 97 U. 8.1101 , 
7 Otto 693. 

2. The Judgment of the Lower Court on the Entire 
Record is Beyond the Review of This Court. 

Here the appellants contend the verdict is unsupported 
by the evidence. The appellee submits that a verdict 
other than one for the appellee in this cause would cer¬ 
tainly have been set aside by the trial court or this court 
on review. The verdict reached here by this jury was 
the only verdict supported by the evidence due to a com¬ 
plete lack of any evidence of negligence whatsoever upon 
the part of the appellee. Capital Transit Compam/y v. 
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Gamble , 82 U. S. App. D. C. 57,160 F. 2d 283, Boyd v. Ot- 
tenberg, 72 App. D. C. 277,114 F. 2d 20, Reaver v. Welch, 
55 App. D. C. 159, 3 F. 2d 204. Woods Adminstrator v. 
DeMont, 77 N. E. 2d 220, 322 Mass. 233, Rose v. SUveira, 
63 N. E. 2d 895, 318 Mass. 709. Each of the cases cited 
immediately above are representative of, as is this case, 
those unfortunate but unavoidable accidents involving an 
impulsive child and a blameless automobile operator. In 
the light of these authorities, irrespective of the determi¬ 
nation of the other questions raised in this appeal, by 
application of these to the record in this cause, it is 
clearly demonstrated that the case was in truth one to 
be determined as a matter of law in favor of the ap¬ 
pellee. 

But aside from the above consideration, this Court has 
on more than one occasion pointed out that it is not 
the function of this Court to weigh the evidence. Gard¬ 
ner v. Capital Transit Company, 80 U. S. App. D. C. 
297, 152 F. 2d 288, Cert, denied 66 S. Ct. 824, 327 U. 8. 
795, 90 L. Ed. 1031. Despite appellants insistence here 
that the verdict is unsupported by the evidence, at no 
time did appellants question the sufficiency of the evi¬ 
dence as creating issues of fact for the determination of 
the jury in the trial court below. Appellants not only re¬ 
sisted appellee’s motion for a directed verdict in the trial 
Court but failed to make such a motion on behalf of 
appellants at the conclusion of all the evidence. This is 
inconsistent with their position at this time but more im¬ 
portant, it precludes the consideration by this court of the 
question of the sufficiency of the evidence. United States 
v. Harrell, 133 F. 2d 504, (CCA 8th, 1943), Woodbridge 
v. DuPont, 133 F. 2d 904 (CCA 2d 1943), Emanuel v. 
Kansas City Title and Trust Company, 127 F. 2d 175 
(CCA 8th 1942), F. W. Woolworth Co. v. Seckinger, 125 
F. 2d 97 (CCA 5th 1942). Johnson et al v. Kupper, 67 
Atl. 2d 263, and Snyder v. Thorniley, 62 Atl. 2d 316. 
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CONCLUSION 

In the light of this record considered as a whole, it is 
respectfully submitted that this case should be affirmed. 

Richabd W. Gambles, 

William E. Stewaet, Jr., 
William EL Clarke, 
Attorneys for Appellee. 

636 Woodward Building, 




